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On February 23, 2023, the Law Firm wrote to the U.S. Office of the First Lady and, noting news
reports of the First Lady’s upcoming visit to Kenya, asked that the First Lady visit the Peace
Memorial in Nairobi. On February 25, 2023, First Lady Dr. Jill Biden paid a solemn visit to the Peace
Memorial.

On March 30, 2023, Vice President Harris visited the Memorial in Dar Es Salaam, Tanzania.

On April 24, 2023, U.S. Secretary of State Blinken issued a statement outlining the importance of
Kenya to U.S. foreign policy in Africa.

On June 29, 2023, the Kenyan Senate passed by unanimous vote a bill proposing the creation of an
ad hoc committee of nine Senators to

(1) engage the Ministry of Foreign and Diaspora Affairs to advance friendship and cooperation
between the United States of America and Kenya by supporting the eligibility of Kenyan and
American victims and their personal representatives, surviving spouses and next of kin in the
Victim Compensation Fund pursuant to the Justice for United States Victims of State
Sponsored Terrorism Act;

(11) coordinate with the Ministry of Foreign and Diaspora Affairs in the engagement of victims,
their personal representatives, the United Stat of America government, and other stakeholders
at home and abroad to pursue and accomplish the compensation of victims and families of
the victims of Kenyan nationals; and,

(iii)  coordinate with the Ministry of Health to explore subsidized medical treatment for the
surviving victims of the bomb blast.

On July 6, 2023, the Law Firm submitted a comprehensive Initial Report detailing both the Law
Firm’s litigation in U.S. federal courts and the Law Firm’s proposed U.S. legislation. That report is
available upon request.

Following the August 7, 2023, 25" Commemoration, the 4d Hoc Committee conducted a number of
hearings. Kenyan media coverage was extremely positive and supportive. Click here.

On January 30, 2024, Mr. Musolino and Mr. Szlavik met with Prime Cabinet Secretary of Foreign
& Diaspora Affairs, Musalia Mudavadi, at the Kenyan Embassy in Washington. The Prime Cabinet
Secretary publicly expressed his strong support for the victims and for the work being done in the
U.S. by Mr. Musolino and Mr. Szlavik.

On March 7, 2024, Mr. Musolino and Mr. Szlavik met with Senator Chris Coons. Over the course of
an hour, Mr. Musolino and Mr. Szlavik were able to present the history and the legislation in support
of the Kenyan victims. The Senator was supportive. Mr. Musolino and Mr. Szlavik will continue to
work with Senator Coons and his office.

On May 2, 2024, the Kenyan Senate Ad Hoc Committee issued its Progress Report which included,
among other things, at pages 22-23 support for the firm’s proposed budget-neutral U.S. legislation.
This month, President Ruto will be traveling to the U.S. to discuss a number of important U.S.-

This material is distributed by Philip M. Musolino and Musolino & Dessel, PLLC on behalf of the Designated Victims of the
1998 Embassy Bombings. Additional information is available at the U.S. Department of Justice (FARA).
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The meeting discussed the approach to take on the matter and resolved to
diplomatically pursue the issue of compensation to the Kenyan victims.

Meeting with Hon. Musalia Mudavadi, the Prime Cabinet Secretary and
Minister in charge of Foreign and Diaspora Affairs

This meeting took place on Tuesday, 30th January, 2024 at 4.00 pm in the Kenyan
Embassy in Washington DC. Present in the meeting was the Prime Cabinet
Secretary (PCS) and his team, the Ambassador and his team, the Kenyan
delegation as indicated earlier and the lawyers of the victims who included Mr.
Phillip Musolino and Mr. Joe Burris.

The Ambassador welcomed everyone to the Embassy and briefed the PCS about
the Embassy outlining the strategic areas that Kenya has bilateral relationships
with the United States. These areas include regional cooperation, health
cooperation, defense cooperation, climate change and environment cooperation.

He further briefed the PCS on the Ad Hoc Committee on the 1998 bomb blast,
their mandate and the objective of their visit.

The Chairperson and Sen. Maanzo when introducing themselves also apprised the
PCS on the undertakings of the Committee and outlined the objective of their visit.
They requested the PCS to advance the cause of compensation of the Kenyan
victims in his meetings with the US Executive and the Senators. Ms. Caroline
Muthoka, who was present in the meeting also shared her testimony and pleaded
with the PCS to seek compensation for Kenyans.

The Prime Cabinet Secretary thanked everyone for honouring his invitation, noting
that Kenya had very strong partnerships with the United States of America tha
Kenya would want to continue. He mentioned that the African Growth and
Opportunity Act (AGOA), which Kenya is benefiting from, is coming to an end in
2025 and that Kenya was pursuing its renewal.

He requested for the Legislators’ support in the country’s engagements and noted
that prayers play an important role in countering the volatile situation across the
globe. He added that Kenya, though stable, is likely to be affected by instability
anywhere else across the globe.

He concluded by cautioning the meeting that the wise win before the fight, while

the ignorant fight to win.
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Meeting between Members of the Kenyan Parliament and US
Representatives

This meeting took place on Tuesday, 30" January, 2024 at the C Street where the
Chairperson, Sen. Daniel Maanzo and the Prime Cabinet Secretary were able to
meet Congressman John Moolenaar and Senator for Kansas, Jerry Moran and brief
them about the Ad hoc Committee. They also presented the two with a legislative
brief on the proposed amendments.

International Women’s Coffee Meeting

This meeting took place on Wednesday, 31st January, 2024 at the Washington
Hilton Hotel, and was being hosted by the wives of the congressmen led by Ms.
Susan Walberg, wife of Congressman Tim Walberg from Michigan and Ms.
Audrey Mann, wife of Senator Tracy Mann.

The meeting was an interactive session where the Chairperson got an opportunity
to meet with the spouses of several representatives and brief them on the
operations of the Ad Hoc Committee on compensation of the 1998 Bombing of
the USA Embassy, informing them of the objective of her visit to the United States
and requesting them for their support in pursuing the compensation for Kenyan
victims.

Meeting with Mr. Phil Musolino and Mr. John Burris, US-based Lawyers
representing some of the victims

This meeting took place in Mr. Phil Musolino’s office on Wednesday, 31st
January, 2024 in Washington DC from 1.00 pm. Sen. Agnes Kavindu, Sen. Dan
Maanzo and Sen. Veronica Maina were present during the meeting. Ms. Caroline
Muthoka was also present.

Mr. Musolino briefed the Senators on what his firm had done so far and noted the
following — That,
i)  the proposed legislation was budget neutral;

ii)) Kenyan victims had not received any compensation and that the 40 Billion
that Congress transferred did not go to the victims but to the insurance
companies that lost buildings; and

ili) compensating Kenya would be a huge victory to the United States in
promoting and enhancing its image as a country that stands with its allies.
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He added that there is already a way of making sure that only legitimate claims get
processed in terms of personal injury and loss of life.

He concluded by advising the Ad hoc Committee that the National Defence
Authorisation Authority (NDAA) that authorises military expenditure annually is
able to address special defense legislation through the House Arms Services
Committee and the Senate Arms Services Committee.

Meeting with Congressman Robert Aderholt, Alabama and Congressman
John Moolenaar, Michigan

This meeting took place in Congressman Robert Aderholt’s office in Cannon
House, Capitol Hill on Thursday, 1st February, 2024 at 11.00 am. Deputy
Ambassador Gicheru was the leader of the delegation. He thanked them for the
invitation and briefed the meeting on the matter of compensation for the Kenyan
victims of the 1998 Bombing of the US Embassy in Nairobi.

The Chairperson also added on what the Ad Hoc Committee had done so further
and requested for the Congressmen support in amending the legislation that would
enable the Kenyan victims get compensation, and presented a written submission
on the matter.

Meeting with Senator Christopher Coons and Senator Mike Rounds

The Kenyan delegation met with two US Senators on Thursday, 1st February, 2024
at 4.00 pm in the African Suite Room at the Washington Hilton.

The meeting provided an opportunity for Kenyans to discuss issues that were
affecting them. These included challenges that Kenyans face when getting the US
Visa and access to business opportunities including support in the growth of online
and digital platforms that enhance service delivery.

The participants also discussed the matter of markets for the Kenyan tea and coffee
in the USA, and African Growth and Opportunity Act (AGOA) of the US and
noted that it is expiring in the year 2025, which will leave the Kenyan Export
Processing Zones (EPZs) and would amount to huge job losses to the Kenyan
youthful population which has been engaged in textile and apparel industries, that
have been the flagship of AGOA, amidst other trading opportunities. The team
was informed that negotiations were underway for the drafting of the necessary
framework to bring in new and better terms of trade agreement under AGOA.
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The meeting also provided an opportunity for the Ad Hoc Committee to present
their case and seek for appointments to present their case to propose for an
amendment that would enable Kenyan victims of the 1998 bombing access
compensation.

Sen. Chris Coons is the chair of the US Senate Ethics Committee. His other
committee assignments include Appropriations, Foreign Relations, Judiciary, and
Small Business and Entrepreneurship. He is also the Chair of the US Senate
Foreign Relations Subcommittee on African Affairs, and therefore very
instrumental on the Ad Hoc Committee’s quest for compensation of the Kenyan
Victims of the 1998 Bomb Blast at the US Embassy in Nairobi.

It was agreed that the Senate Ad Hoc Committee on Compensation of the of the
Kenyan Victims of the 1998 Bombing of the United States Embassy in Nairobi,
seek an appointment with the Senate Foreign Relations Subcommittee on African
Affairs (or sub-committees thereof), to discuss the Justice for United States
Victims of State Sponsored Terrorism Act (34 U.S.C.11 20144), which provides
for the establishment and administration of the US Victims of State Sponsored
Terrorism Fund (the USVSST Fund) to provide compensation to certain U.S.
persons who were injured in acts of international state-sponsored terrorism, to
include Kenyan Victims of the 1998 Bombing of USA Embassy in Nairobi.
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CHAPTER 5: EMERGING THEMES FROM THE SUBMISSIONS

121,

This chapter synthesizes the submissions relating to the matter. While the
Committee focuses on the issue of compensation of the 1998 victims of US
Embassy bombing in Nairobi, the issues encompass other related themes as
described in this section.

5.1 Availability and Accessibility of records on the attack

122,

123,

124.

125.

Since the attack occurred over twenty-five years ago, the Committee has had
challenges in obtaining information from Institutions that were involved in rescue
and recovery of Victims. Red Cross, Ernst and Young and other organisations all
cited the seven-year period that the law allows for records and documents to be
kept.

It was also not possible to obtain information e.g. treatment received and
termination of employment from the former employers of the victims since the
attack took place more than 25 years ago.

Section 317 of the Companies Act, no. 17 of 2015, requires companies to keep the
records for at least ten years from the date of the relevant resolution, meeting or
decision, whereas section 630 of the Act requires that a company should preserve
its accounting records for not less than seven years from the date of the transaction.
As regards employment information, section 10(6) of the Employment Act, no. 11
of 2007, requires employers to preserve employment records for a period of five
years after the termination of employment.

Additionally, the law does not prescribe how long health related information is to
be kept, and organisations are generally guided by their own internal records
retention policies on how long to preserve health related information. They are
also guided by section 4 of the Limitations of Actions Act, cap 22, which provides
timelines within which a party can commence action against another party, i.e.
three years for tort matters, and six years for contract and other matters. For the
above reason, most entities keep records for an average of six to ten years before
disposal.

5.2 US Embassy failure to demonstrate duty of care

126. By 1997, American intelligence officers are reported to have known that bin Laden

operatives were active in East Africa but were unable to break up the terrorist cell
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before the embassies were attacked. They had even heard of a possible plot to
bomb the U.S. embassy in Nairobi but failed to recommend an increase in security
before the attack.

127. Prudence Bushnell, the then U.S. ambassador to Kenya, in her book claims to have
independently asked the State Department to move the Nairobi embassy because
of its exposed location, but the request was not granted. She had previously
described her misgivings about the embassy’s security posture, and the warnings
she communicated about threats and poor building setback. Unfortunately, her
alarm was unable to overcome bureaucratic obstacles to produce measures that
would have prevented the attack.

5.3 Report of the Accountability Review Board

128. The Accountability Review Board formed to investigate the twin bombings
concluded that in the review of systems and procedures required by the law, the
Board found that systemic and institutional failures in Washington were
responsible for —

. a flawed process for assessing threat levels worldwide which
underestimated the threat of terrorism in Nairobi, notwithstanding the
Ambassador's repeated pleas;

ii. a chronic major lack of funds for building new, safer embassies, to replace
buildings like the Nairobi chancery, which, even had there been no terrorist
threat, was in a dangerous location and extremely vulnerable to crime and
mob violence; and

iii. failing to prepare for vehicle bombs by providing guidance in Emergency
Action Plans to deal with such attacks, and the warning alarm signals and
systems to alert personnel to imminent bomb attacks.

5.4 Compensation Process Outline and Status:

129. The victims and their families had pursued compensation through multiple
channels, including lawsuits against foreign governments and financial institutions
that were suspected of providing support to the terrorists involved. Additionally,
there have been efforts to secure compensation from frozen assets linked to
terrorists and their sponsors.
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131.

Furthermore, the US government had established funds and programs to provide
financial assistance, medical care, and other support to the victims and their
families.

There has been lobbying for US lawmakers to amend a congressionally established
terrorism compensation fund to make Kenyan victims eligible. If the proposed
changes go through, somewhere between 1,000 and 3,000 Kenyan victims could
be eligible for $5m each, a total payout of $5bn to $15bn.

5.5 Court Ruling and Related Legal Judgements:

132,

133.

134.

In November 2011 the courts entered a final judgement on liability in favour of
plaintiffs and against defendants. The Court found that the government of Iran
aided, abetted and conspired with Hezbollah, Osama Bin Laden and al Qaeda to
launch large-scale bombing attacks against the United States. Iranian defendants,
through Hezbollah, provided explosives training to Bin Laden and al Qaeda and
rendered direct assistance to al Qaeda operatives.

Sudan also provided critical financial, military, and intelligence services that
facilitated and enabled al Qaeda to strengthen its terrorist network and infiltrate
nearby countries. With the support of Sudan and Iran, al Qaeda killed and
attempted to kill thousands of individuals on site in the 1998 U.S. embassy attacks
in Nairobi, Kenya and Dar es Salaam.

Lawyers for the victims have been lobbying US lawmakers to amend a
congressionally established terrorism compensation fund to make Kenyan victims
eligible for the Victim Compensation Fund pursuant to the Justice for United
States Victims of State Sponsored Terrorism Act. If these amendments are
approved, it will allow the Kenyan victims to be eligible to participate in a United
States Congressional Fund providing compensation to the victims of terrorist
attached to the United States. A legislative change is being floated to the eligibility
requirement for the United States Victims of State Sponsored Terrorism Fund,
which Congress created in 2016.
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CHAPTER 6: COMMITTEE OBSERVATIONS AND RECOMMENDATIONS

6.1

Committee Intended Outcomes

135. The intended outcomes of the Senate Ad Hoc Committee on the Compensation of

il.

1ii.

the Kenyan Victims of the 1998 Bombing of the United States Embassy are
derived from its mandate which is to-

Engage with the Ministry of Foreign and Diaspora Affairs to advance friendship
and Co-operation between the United States of America and Kenya by
supporting the eligibility of Kenyan and American Victims and their personal
representatives, surviving spouses and the next of kin in the Victim
Compensation Fund pursuant to the Justice for United States Victims of State
Sponsored Terrorism Act;

Coordinate with the Ministry of Foreign and Diaspora Affairs in the
engagement of victims, their personal representatives, the United States of
America government and other stakeholders at home and abroad to pursue and
accomplish the compensation of victims and families of the victims of Kenyan
nationals; and

Coordinate with the Ministry of Health to explore subsidised medical treatment
for the surviving victims of the bomb blast.

136. From the above, the Committee was able to follow up on the outcomes as

explained below.

6.1.1 Compensation for the victims

137. The key intended outcome of the Committee is to secure compensation for the

victims by facilitating the eligibility of Kenyan victims, surviving spouses and
next of kin in the Victim Compensation Fund, pursuant to the Justice for United
States Victims of State Sponsored Terrorism Act.

6.1.2 Medical Assistance for the survivors

138. The Committee's other intended outcome is the provision of subsidised medical

care for survivors injured during the attack. This is to be done through the Ministry
of Health.
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6.1.3 Inclusion of the victims in social assistance programs

139. The survivors who got disabilities as a result of the bomb blast are to be assessed
and registered with the National Council of Persons with Disabilities. This is to
ensure that these victims receive Government support on Social Welfare.

6.1.4 Compensation due to loss of livelihoods

140. There are survivors whose jobs and livelihoods were negatively affected due to
injuries sustained.

6.2

141.

Committee Observations and Findings

From the foregoing, the Committee observed the following —

i)

that although section 49 of the Prevention of Terrorism Act establishes the
Compensation of Victims of Terrorism Fund, the fund has not been
operationalised to date as the Cabinet Secretary has not enacted the
necessary regulations, and additionally, since the Act was enacted in 2012,
the victims of the 1998 US Embassy bombing would not be eligible for
compensation for the Act. The Committee further noted that amending the
Act to have retrospective application would not necessarily guarantee
compensation to these victims, as it would make it possible for victims of
any terror attacks that have taken place since 1998 eligible for
compensation, which would put an additional budgetary and
administrative strain in the compensation process;

that through various amendments to the US law, victims of terror have
been able to file cases against various state sponsors of terrorism as well
as the terrorist organisations and obtain favourable judgements;

that there have been various barriers that have prevented victims of the
1998 American embassy bombing who have obtained favourable
judgements in US courts from obtaining compensation;

that Kenyans who were injured or who lost their family members were not
able to access the funds paid by the Sudan for compensation of the victims
of the 1998 embassy bombing on account of their nationality, and they
were expected to enter into separate private agreements with the Sudan in
order to access the funds;

that the two compensation schemes discussed above not only appear to
benefit persons of US nationality, but they also recognise, for eligibility
purposes, persons who hold judgements against state sponsors of
terrorism. As such, even if the two schemes did not restrict persons who
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6.3

vi)

vii)

viii)

are not US nationals from receiving compensation for death or injuries
suffered in the 1998 US embassy bombing, a good number of such persons
hold judgements against al-qaeda as opposed to judgements against state
sponsors of terrorism, hence they would still remain excluded from
receiving compensation;

that to benefit from the current fund (USSVT Fund) amendments to the
Justice for United States Victims of State Sponsored Terrorism Act would
need to be enacted so as to not only open a new application window for
victims of the bombing, but also to remove any nationality requirements,
express or implied that may hamper their access to the fund, as well as any
requirements to hold a final judgement against a state sponsor of terrorism;
that any amendments to US legislation are sovereign matters fully within
the legislative mandate of the US Congress and enacting any amendments
is subject to the goodwill of the US Congress, and that the Committee can
only leverage on the good bilateral relations between the two nations to
have the changes in the US law enacted;

That although the Committee is cognizant of the fact that some of the
victims of the bombing may have lost their jobs due to their inability to
continue working as a result of injuries sustained during the attack, due to
the long passage of time, the Committee is not able to ascertain if due
process was followed to terminate the employment of such persons as
there are no available records on the same. Additionally, persons who may
have been unfairly dismissed ought to have reported the dismissal within
28 days as was required under the Trade Disputes Act (Cap 234) (now
repealed), and thereafter pursued a claim at the Industrial Court as it then
was;

That the ascertained lists of victims available to the Committee obtained
from various sources should be used for reference and compensation.
However, it is worth noting that these lists may not be exhaustive.

Committee’s ongoing activities

142. The Committee, in a bid to assist the Kenyan victims of the 1998 bombing of the

USA Embassy in Nairobi, intends to continue engaging with the following
ministries in order to for the Cabinet Secretaries to actualise the commitments
made to the Committee during the various engagements held, including —

the Ministry of Health on the provision of subsidised medical care for
survivors injured during the 1998 Bombing of the US Embassy in Nairobi;
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143.

6.3

144.

ii. the Ministry of Labour and Social Protection on the assessment and
registration of survivors with disabilities of the 1998 bomb blast with the
National Council of Persons with Disabilities; and

iii. the Ministry of Interior and National Administration on the formulation of
regulations to implement section 49 of the Prevention of Terrorism Act, 2012
which operationalises the Compensation of Victims of Terrorism Fund.

The Committee shall make the appropriate recommendations on this in its final
report.

Committee Recommendation

The Committee recommends that in order to assist the Kenyan victims of the 1998
bombing of the USA Embassy in Nairobi-

a) the Cabinet Secretary in charge of Foreign and Diaspora Affairs secures
appointments for the Committee to meet with the Members of the United
States of America Senate Foreign Relations Sub Committee on African
Affairs to consider the Committee’s proposal requesting the USA
Congress to amend the Justice for United States Victims of State
Sponsored Terrorism Act, which provides for the establishment and
administration of the United States Victims of State Sponsored Terrorism
Fund (USVSST Fund), to include Kenyan Victims of the 1998 Bombing
of the United States Embassy in Nairobi; and "

b) The Cabinet Secretary in charge of Foreign and Diaspora Affairs provides
bimonthly updates to the Committee on the progress made in securing the
said appointments.
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